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HEBERT’S HEIRS vs. BABIN & AL. 


Apreat from the court of the second district. 


Porter, J. delivered the opinion of the 
court. The defendant obtained judgment a- 
gainst one Joseph Dugat, and proceeded to ob- 
tain satisfaction of it, by issuing an execution 
against his property. The plaintiffs applied 
for and obtained an injunction, on the: ground 
that they had a higher privilege on the proper- 
ty than that of the defendants, The district 
court, after hearing the parties, was of opinion 
the plaintifis had no right to prevent the sale, 
oven admitting the facts set up by them to be 
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oven admitting the facts set up by them to be 











(OF THE STATE OF LOUISIANA. 615 


true; that their remedy was on the proceeds.— Eastern Dist. 








April, 1828. 

It therefore dissolved. the injunction. The——~— 

; . Hepert’s 
plaintifis appealed. Eins 


We think the court below did not err. The Bapin & 0. 
plaintiffs have no right to the property. The 
judgment recovered by them against their step- 
father for the price of the objects bought by. 
him at the sale of their father’s estate, is a rati- 

fication of thesale, and covers any irregulari- 
| _ ties the proceedings may present. They can- 
1; not, therefore, claim as owners. Their right 
is one of privilege; and as the law requires 
that property put up at auction byasheriff, shall 
be sold, subject to all the privileges and hy- 
pothecations with which it is burthened, their 
‘position cannot, in any respect, be altered by 
the sale, and, consequently, they have no au- 
thority to prevent it. This property may sell 
for morethan will satisfy the plaintiff's demand, 
_ and the defendants have, consequently, a right, 
| even admitting their adversary’s privilege is of 
| a superior nature, to cause the thing subject to 
it to be sold, in order that they may get theo- 

verplus, Code of Prac. 679, 683. 





— The judgment of the district court is there- 
fore affirmed, with costs. 
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Nett jaro ean 
Joint owners 
must contri- 


~ buterateably 


to useful ex- 


. penses incur- 
‘ved on the 


property by 
a joint owner 
having the. 


-management 


of it,when no 
opposition on 
their part has 
been made to 


such expen- 
ces. 





CASES IN THE SUPREME COURT 
‘ PERCY w. MILLAUDON. oy 
Appeat from the court of the first district, 


Porter, J. delivered the opinion of the 
court. The plaintiff and defendant were joint 
owners of a sugar plantation on the Mississip« 
pi. The former owning one-fourteenth, and 
the latter thirteen-fourteenths, The defend- 
ant has had the management and direction of 


the property, and has received the amount for 


which the crops have sold. ‘This suit is to re- 
cover the plaintiff’s proportion of the profits, 


_ and to compel the defendant to render an ace. . 


count of them. 
The answer denies the existence of any pro- 
fits, avers the expenses have exceeded the re- 


venues, and prays judgment for the balance due 


to the defendant. 

The court of the first instance gave judg- | 
ment in favor of the defendant for $2519 80 
cents. The plaintiff appealed. 

The greatest, if not the only difficulty in the 
cause, grows out of the different views which 
these joint owners seem to have entertained in 
relation to the must beneficial manner of ma- ., 
naging the estate of which they were proprie- 
tors. The property in the situation it was pla- 
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ced when the Pree OeRe owners 36 it, was Eastern Dist 
if 2 e ; to . Z 
susceptible of being wo considerable ~~~ 


advantage, and more revenue might have been 


made, had the defendant employed the means ~ 


~ in his hands with a view fo immediate profit 
But as it was of great extent, and susceptible 
of being improved, so as to bring a large por- 
tion of itinto cultivation, he directed his prin- 


cipal attention to preparing it for more exten. © 
sive cultivation hereafter. In accomplishing _ 


this object, he placed a large number of ne- 
groes, belonging to himself, on the plantation, 
and erected valuable buildings. The plaintiff 
contends he is not responsible for these expen- 
ses, nor is he obliged to contribute to them; 
that the defendant must account for every thing 
. which might have been made, had the estate 
been managed in regard to immediate profit, 
The judge below was of opinion the plain- 
tiff should pay his proportion of these improve- 
' ments, and the hire of the slaves. The core 
rectness of this opinion has been strenuously 
assailed: one of the grounds on which it is at 
tacked is correct, As both»the owners” had 
an equal right to the controul and direction of 
the property, the law supports the party who 


— any change, But the argument drawn 
fou. VI. N.S. - 78 
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Fasten Dists“B0m this right is pushed too. far, when itis 
pril, 18.8. 
“~~ contended, that notwithstanding ne opposition, 








was made to the mode pursued by the defends 3 | 





ant in managing the estate, the plaintiff shall 


profit by the increased value given tothe lang. 
by the improvements, and yet not contribute # 
his proportion of the expensesincurredinma. 
king them, 
It is urged this principle cannot he applied to 
the parties before the court, because, during a 
great portion of the time, there was a suit pene 
ding between them, in which the plaintiff's 
right to the land was contested, and that until 
he was declared owner by a judgment of the 
court, he had no right to interfere with the ma- 
nagement of the property. But this cireum- 
stance did not prevent him making opposition; 
nay, the whole property might have been taken - 
out of the defendant’s hands, and sequestered, 
until the final termination of the suit, on a sug- 
gestion he was using it in such a way as to ine 
jure the right of the plaintiff’ Codeof Prae, 
275, 3. 
The fourth number of 284 1st article of the 
code has been relied on to shew, thata.purcha; 
ser cannot dispose of, or make any change in 


real property belonging to the partnership, 4 
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Without the consent of his partners, even if Bane i 


April, 


that. change should be advantageous tothe nated 
partnership, ..This article does, not apply.to ws. 


MILLAUDON 
the partiés now before the court, who were not 
partners: they were joint owners, and our 
code has specially provided, that a communi- — 
ty of property does not, of itself, create a part- 


nership. But if they were partners, still, the 


ee ae 


circumstance of the improvements being made 
With the knowledge, and without the opposi- 
tion of the plaintiff, would prevent him claim- 
ing the benefit of this provision. “Poth. trait. 
de Soc. Nos.87 & 88; Domat liv. |, tit. 8, 
sec.4, No. 22; Dig. Liv. 10, tit. 3, Law 28, 





The situation of the parties before the court 
bears a close analogy to that of an heir in a 


; succession, who enters into possession of the 
' 4 whole estate, and contests the right of his co- 
ae | heir to any part of it. In case the latter final- 


ly succeeds in the suit, the former, in render- 
ing an account, would be allowed credit for all 
the improvements he put on the property, tho’ 
strictly speaking, he is, perhaps, a possessor in 
- bad faith. Poth. traitedu domaine de pro- 
ra priete, Nos, 350, 345; Dig. Liv. 5, tit. 3, law 
4 38, 39 

Our code seems tohave sanctioned the same 


ae “- 
henna 
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Eastern Die. doctrine, at least, the article in the Nap Code 4 
ees which is similar to it is so understood’! 
rm.” ‘France, Nap. Code 1381; Lou, Code 2292. 


—w Toullier Droit Civil, vol, 11, tit.4, No. WW 


We have examined the various items of the 


account, and we see nothing erroneous in the . 

udgment of the district court in relation to. 
‘ ‘them. The charge for interest so much com 

plained of was rejected below. , 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court be 
affirmed with costs, | 

There being in the case an error in the cal- 
culation of the interest, it is agreed by the par- 
ties, that the former judgment of the court — 

_ should be so modified that the judgment of the - 
district eourt be reversed, and judgment ren- 
dered in favor of the defendant for $2674 10, 
with interest from the date until paid, and costs 
in the court below, those of appeal to be Pt 3 
by the appellees, . 


Denis for the plaintiff, Sajters and Grymes 
for the defendant, 
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ae SOHNSON ve. RANNELS. 4)» Bastern Dist, 
, April, 1828, 
ee | 

*“Apreat from the court of the eighth ‘district. pape 
cords mustfbe 


*. Marri, J. delivered the opinion of thecourt, Peay ne 
The defendant and appellant has first drawn the he act of 
our attention to a bill of exception taken to the “A asin 
opinion of the district judge, overruling an ob- — ‘this 
jection made to the introduction in evidence used merely 
of a deed of gift, on the ground that the execu- — 
tion of it was not legally proved. 

The origitial was produced, with an endorse- 
ment made thereon, and subscribed H. Sneed, 
clerk of the county court of Granville, North 
Carolina, certifying that the deed was proven 
in court and ordered to be recorded—another 
endorsement subscribed by R. D Cooke, P R. 
certifying that the deed was registered; and 
finally, the certificate of the clerk, attesting the 


_ Official capacity of the person, who signed the 


second endorsement, as registered. 
- The court erred in admitting the document 
in evidence, because it lacks the attestation of 
the chief or presiding judge or magistrate of 
thecourt.—Ingersoll (1825) 298 verbo evidence 

Another bill was taken to the admission of 
the will ofthe donor in evidence. A copy was 











Eastern Dis. offered, certified by H.: Sneed, the clerk of 


April, 1828. 
Pry wy 


JoHNSON 
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RANNELLE. 
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the county court of Granville, North.Carolinay 
with his attestation that it was truly made 
from the original in-his office. On the will, 
according to the copy, is one endorsement of 


‘the clerk attesting that the will was duly 


_ proven in open court, and ordered to be res 





corded. Next follows the certificate of the 
presiding magistrate, attesting the official char- 
acter of the clerk, and that his attestation isin 
due form, The reading of the will was op- 
posed by the defendant’s counselon theground 
that the certificate was insufficient, and on the 
grounds that it did not appear that the will 
was proven in North Carolina, nor registered 


and ordered to be executed in_ Louisiana, - 


nor proven and ordered to be executedaccord- 
ing to the laws of Louisiana, 

The court did not err—the question was 
examined in this court in Balfour vs. Chew, 
vol. 5, 517. There was no necessity for proving 
an order from any court of probates in this 
state for the execution of the will. This is 
only required when the willis to be carried in 
execution, by the executor sueing for the pro- 
perty or the estate—not when the will is offer- 
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- ed-as evidence of title in the legatee ogni 
party claiming tide. : 
‘As the case was tried by a jury, and illegal 
Ranxxts. 
evidence was admitted, the case must be re- 
manded, Itis contended that setting aside-the 
deed of gift, the plaintiff ‘had. evidence of title 
inthe will. - This may be—but non constat 
thatthe jury did not ground their verdict on 
the right appearing to result from the deed.— 
- Besides, the will refers to the deed of sale 
this deed must be therefore produced and 
proven, for it forms a link in the chain of the 
plaintiff's will. 


It is ihrer ordered, adjudged and de- 
¢reed, that the judgment be annulled, avoided, 
and reversed, the verdict set aside, and the 
case remanded, with directions to the inferior 
judge not to admit the deed of gift in evidence 
till clearly proven. Itisordered thatthe plain - 
‘tiff and appelee pay costs in this court. 


i open 





The obligor 
in a penal o 
> bligation, 
APPEAL from the court of the third district. }"S.,, * 
one of the 


LLORENTE vs. GAITRIE, : 


modes pre- 
ncn J. delivered the opinion of the cribed bythe 
code, before 

eourt. The plaintiff agreed to sell to the de- the penalty 
= be exac 

te 








-%\e 





- Bastern 


April, 1 
Q-—w 


ages 
OarFicee’ 


___ @losed by the answer, the appellant has con- ” 
tended the’ action must be dismissed because ° 
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_fendant a house‘and lot for two thousand eight 


‘hundred: dollars, payable on the first'of Aprils 
1827, possession to be given on that day. ‘The 


~— 


contract contained a stipulation, that ifeither - ; 
of ‘the parties failed tocomply with his agrees _ 


=— he should pay'five hundred dollars,’ «« 
The plaintiff avers he was willing and ready 
to deliver the house, but that the defendant re- 


fused to receive it, The petition prays judg - 


ment for the penalty, and one thousand dollars 
nmeges 


"The answer states the plaintiff neglected or - 
refused to comply with his agreement;-alleges -. 


the contract to be usurious, and prays judg- 
ment by-way of reconvention for $500, the 


damages which the defendant alleges he has : 


sustained, . i 
The case was wied by a jury in the court 
below, who found a verdict in favour of the 
plaintiff for five hundred dollars. The cour! 
confirmed it, and the defendant failing to ob- 
tain a new trial, appealed. 
In addition to the grounds of defence dis. 


he was not put in delay previous to its institu. 
iton. , 


« 


> 
TES 





Asie tae 
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~ Oar code declares, that the penalty sn ai 
feited only, when he who. has obligated him- | a 


self, cither to deliver, to take, or todo acertain , 
thing, is é in delay. La. Code, 2122. 

And it farther provides, that when by the - 
terms of the contract, or the operation of tw, 


the party is not in delay, he can only be put in 


it by the act of the obligee, who must demand 
the performance of the contract by the com- 
mencement of a suit—a demand in writing—a- 
protest bya moans public—or a verbal requisi” 
tion in the presence of two witnesses, La. 
- Code, 1905, : 

Now the evidence on record does not shew 


Sri defendant was puten demeure in any of 


“the modes prescribed by the statute. His let- 
"ters which were readon the trial merely estab- 
lish that after the time for performance had 
elapsed, he wrote to the plaintiff thanking him 
~ for his indulgence, and promising to comply 
» with the contract according to his wishes.— 
* Sach acknowledgments are neither evidence 
of the demand the law requires, nora waiver of 
it, and the placing of the defendant én delay 
being madean indispensable prerequisite tosus- 
tain an actionef this kind, the plaintiff cannot 
recover, Code, 1906. | 


Von. VL N. &. 70 
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Easton Dig The counsel has contended that from the 
== form which was given to the -agreement the 


pte ong promise to pay the penalty was the principal 
GaAITRIE. 
.’ obligation, and that no demand was necessary, 
The contract after containing the stipulations 
of sale, price, dc. concludes thus: “and it is 
hereby agreed that if any of the contracting | 
parties refuses to ‘fulfil the contract as hereby 
agreed and understood, that the party =o ‘a 
80 to do, is to pay the other party the sum 4 
five hundred dollars.” 

We think, on the contrary, that by the terms ° 
used, the penalty inserted was not the princi- 
pal obligation, but a secondary one to inforce + 2 
the primary obligation. This was evidenily .. | 
the intention ofthe parties, as it is clearly the # 
legal interpretation of the contract. The 2116, 
2117, and 2118 articles of the code which ap, __ 
pear to have been taken from these passages | 
in Toullier cited by plaintiff, satisfactorily, we’ 
think, sanction this view of the subject. Za‘ 
Code, 2116, 2147, & 2118, . Toullier, vol. 6% 
Liv. 3, tit. 3, sec. 6,799, a 804, 














It is therefore ordered, adjudged, ard de- —? 
creed, that there be judgment against the plain- | 
tiff, as in case of nonsuit, with costs in both “| 
courts, | 
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we > As “ Sd 
WALKER vs; DUNBAR. ne Bostora Dis. 

eae 
: ap sm from the eighth jpdicial district.» Plaintiffin 
hypotbecary 


action need 


Matuews J. delivered the opinion of the not “allege 
court. ‘This is an hypothecary : action, inwhich dtenian 


the defendant is sued as a third possessor of ¢ a poweesan 
1 4 house and lot, which is alleged to be mortga- bad 
| ged to secure the payment of the money claim- 
2 | ed by thesuit. ‘The defendant pleaded seve- 
j - ral exceptions to the manner of institutingthe 
action: Ist, That the petition contained no 
— lt proper allegation that the person who lived in 
the house was a third possessor. 2d, That an 
_ hypothecary action cannot be maintained a- 
gainst a third possessor without an allegation 
of ownership in him, &c. | 
These exceptions were sustained by the dis- 
trict court-and judgment of nonsuit pronoun- 
ced, from which the plaintiff appealed. 
According to our code of prac. an hypothe- 
: cary-action is a real action—art. 61 ; and by the 
e Alst article this species, of, action. lies- against 
: a possessor of immoveable property, where the 
«plaintiff claims the ownership or the posses- 
sion, or the exercise of some immoveable right 
| on property thus possessed. The right of mort- 
5 | gage is so strongly attached to the thing mort- 
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Ease Di Dis. gaged, that it may as emphatically be conside-. |= 
\*~ red an immoveable right, as any other which 


can be imagined ‘to exist on real property.— 
We are, therefore, of opinion, that the second 


‘exception was erroneously sustained, nor do 


we believe the first should have been support- — 
ed. The defendant, in-one part of the peti- : 
tion, is described as living in the house asa 
merchant: in another place, there is an allega- 


tion that the note on which the suit is founded " 


was given for the price of the house possessed - 
by the defendant. Perhaps either of these » 
clauses would be, in itself, sufficiently descrip. 
tive of the appellee as a third possessor, but 
taken together, they leave no doubt of the cha- 
racter in which he is sued. 

- It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be avoided,-reversed and annulled; and that 
the cause be remanded to said court to be tried 
en its merits, &c.; the appellee to pay cosis.. 


Slidell and Saunders for the plainuff 
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SHIFF vs LQUISLANA goss INSURANCE Eastern Dis. 


COMPANY. . eee: 
a The 
7° ____ Aprean from the court of the first dswiet, of ineurance 
4 


: : Porter, J. delivered the opinion of the ve 


court, Thisis an action ona policy of ingu- where were mad. 
rance. The plaintiff states he has sustained @.mual and in 
Joss from one of the perils insured against, po 
the amount of $770, and that the defend arts average, , 
refuse to pay it. 
& “This loss has arisen, Re the state- 
‘ ment in the petition, from the goods which 
: formed the object ‘of the policy having been 
® °°. . compelled to contribute in an adjustment of 
general average at the port of. destination, for 
certain losses sustained by the ship on her voy- 
age from New-Orleans to Hamburg, 
The evidence shews this loss proceeded 
from the vessel being obliged to carry a press 
of sail to avoid the dangers of a lee shoré-— 
The protest of the captain and crew, given 
on her arrival in port, states, that immediately 
after escaping the danger they found the ship 
to leak very much, and that as soon as an op- 
portunity was offered for examination, they dis- 
covered she had sustained damages that must 
be presumed to have arisen from the ship hav- 
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: Haste Dic ing been strained by the quantity of sail “put 
wow on her. 


Sarr The plaintiff has very clearly established, 
— that by the lex mercatoria of the continent of | : 


¥ tron Europe, such an injury as this to a vessel fure 
nishes a claim for general average. Nouveau : 

Valeri 607; Pardessus, Droit Commercial, - i 

val. 3,185; Boulay Paty, Droit Commercial — i 

Maritime, ‘dh 1445, 446; ; Emerigon vol.2, cap. i 

12, sect. 41; Jacobson’. 's Sea Lay, liv. 4.cap. 

2, 346. 4 

But itis equally clear, that by the Hep mers, ! 
chant of the United States, and of Louisiana, 
it does not: Stevens on Average, 157 & 158; 
Parke on Ins. 173; 8 Mass, 468 ; 6 Taunton 
501; Phillips 370. With us, all casual and | 

| inevitable damage and loss, as distinguished 
; from that which is purposely incurred, is a. 
subject of particular, not general average. 

‘The question, therefore, presented for our 
decision in the case before us, is, whether the. 
defendants are responsible for a loss which,- ~ 
has arisen from the laws of the country where, 
the goods were to be delivered subjecting them, 
to general average, when those of the place. 
where the contract was ; entered i into did Inot? 

~The general rule i is, that contracts are pre- 
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_gumed to be entered into in relation. to, thelaw Het Die 
prevailing in the country, where they. are made, = tf 
and that this law governs them, "This princi- | “‘s." 
ple is believed to be universal and unbending,trare in. 
subject only to.. these. exceptions: when , the p< 
parties agree to, be goyernéd by, rules other ~ 
than those existing in:the place..where the a- 
greement was entered into, or where the con- 
> tract is to be performed in another country.— 
The contract of assurance is.as much within 
the controul of these rulesas any other: Tout 
ce quiconcerne la decision du fond, (says 
_ Emerigon) est regi par laloi du lieu ducon- 
trat...On doit les interpreter (says Boulay 
t Paty) en general suivant les regles d’equite 
qui est Vame du commerce, el suivant le style, 
les. usages du lieu ou Passurance a ete faite. 


Emerigon, vol. 1,125; Boulayde Paty cours 
de droit Commercial Maritime, rol, 3, 333; 


4 East, 135,14 John Cas, 341. 7 
The first exception noticed above is not pre- 
sented here; there is nothing said in the con- 
tract from which we can infer the parties con- 
templated any other law but that of their own 
country. It is contended, however, the second 
is.” The voyage, it was urged, is foreign in its 
inception, and in its. termination, 
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s. Admitting it to ) ion is | 
Bester tnt mitting it to be so, the question is Sill 


Open, whether the contract which is the-sub? 


nodal ject of this suit, was foreign, either in its com- 
 cmannge Sah mencement or its end. 

Courany, “Tt seems difficult to discover any ground ‘on 

. _whichiit can beso considered. Tt was execi 

- ted in New-Orleans, and it was to be perform: 


ed here: here the parties signed it, .and here, 


in case,the insurers became responsible, the — 


payment was to be made. ‘The performance 
of it was not, therefore, i another country, 
and,-on that ground, there is no reason for tak- 
ing the case out of the rules already stated.’ - 

It is true, many of the events on which the 
defendants would incur responsibility, might, 
nay, from the nature of the contract, must, take 
place out of the country where it was entered 
into. But this isa quite different case, from 
the contract being performed in another coun- 
try. None of the writers on this most perplex- 


ing of all subjects, the conflict of laws, gives 


this as an*exception to the rule: in reason, 
there is no foundation for making it one. Par- 


ties contracting in one country in relation to © 


certain things which have occurred, or may 
occur, in another, cannot be presumed to have 
‘abandoned their uwn law, because they con- 
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traot athome, and must perform at home, Ef Fasten it pee 
a-man were to become surety in New-Orleans, —~-— 


that an agent sent from this place to London, oa 


* LovrstaNa 


would faithfully perform his duties, it would be aries. 


understood the duties of agency imposed on 
him by thelaws of Louisiana, not those of Eng- 


~ land, in case a difference should exist between 


them on this subject. Parties are-always pre- 
sumed to contract in relation to their own laws, 
unless the contrary is clearlyshewn. La pre- 


' somption, (says the author already cited) est 


toujours que les parties ont entendu se con- 
former a la loi, s’il n’y a eteexpressementde- 
roge dans le poltea; When the defendants a- 
greed to become responsible to the plaintiff for 


- general average, we believe they understood 


what was known to the laws of their own coun-_ 
try as such, and that they are not responsible 
in this instance, as by these laws, the injury 
sustained was one of particular average. 
Boulay Paty, vol. 3, 333. 

It was argued, the contract was one of ‘in- 
demnity, and that, by this doctrine, the agree- 
ment ceased to be one, To this, the answer 
given at the bar is satisfactory. The contract 
is not‘one of indemnity against all perils, but 


er of insurance; 
“eVon. VI NCS. F i 
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CASES IN THE SUPREME COURT 


this, of course, leaves the question open, whe. 


‘ther that which produced the i ngary here was 
one of those insured against. : ; 
We have examined with attention the differ. 
ent authorities which were cited in the argu: 
ment. Phillips, who gives a summary of them, 
we think, concludes very justly, “that they shew 
the difficulty of the question, without seeming 
to present any principle on which it may be 
satisfactorily settled.” Contradictory as they 
are, they offer nothing which can control the 
court in rendering that judgment, which, on 
the general principle stated in this opinion, ‘it 
feels compelled to pronosmce. Phillips on 


Ins: 369; Park 630; 3 John, Cas. 178; 14 
John, 323; 4 Maule & Selwyn 141. 


It is therefore ordered, adjudged, and de- 
creed that the judgment of the district court be 


annulled, avoided and reversed : And. it is. 
further ordered, adjudged, and decreed, that 


there be judgment for the defendants with costs 
in both courts, 


"Slidell for the plaintiff, Eustis for the de. | 


fendants. 
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BARROW vs. STEWART. Pa Dist. 
brs I, 1828. 


Apprat from .the court of probates of the om a 
parish of West F eliciana. manner = 


var _ 


Martin, J. delivered the opinion of the. go 
porn A of 


court, The defendant appeals from the judg- pen 6a 
ment of the court of probates of the parish of the crusewill 
West Feliciana, depriving her of the tutorship - 
of her minor son under the age of puberty— 
and has relied on errors apparent on aoe fice 
of the record. 
The principal errors are that the judgment 
of destitution is illegal: 
Ist, Because made at chambers, or at aspe-- 
cial session, and not at a regular term of the | 
court, 
2d, Because the cause was not fixed or set 
down for argument or trial, nor was any notice 
given to the defendant. - 
Wethink the courterred. The first ates 
of justice is that no one should be condemned 
unheard or without having had the opportunity 
of being heard—this necessarily implies that a 
cause should not be proceeded on, without the 
parties being notified ofthe time and place by 


»special notice, when a case is acted on, with- 


out being set down for argument, or af..any 
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Eastern Dist other time and place than that established by 


April, 1828 


Barrow 
vs. 
Stawant. 


law or the practice of the court, 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the court of pro- 


’ bates be annulled, avoided, and reversed, and 


the case remanded over for further proceedings 


appellee pay costs in this court, 





ABAT & AL vs. NOLTE & AL’S SYNDICS. 


, Beant of Apreat from the court of the first district. 
pa,ment, eXe 


tinguishes 


vendor’s pri- 


Martin, J. delivered the opinion of the 


loge on thing court, The parties were before us at the last 


May term of this court, vol. 5, 697. The de- 
fendants having since filed a tableau of distri 
bution of theproceeds of the sale of the lot sold 


by the plaintiffs to the insolvents, they opposed _ 


its homologation, claiming payment of the 
price of the sale, out of these proceeds by pres 
ference to all other creditors, and on the re- 
jection of this claim they appealed, | 
The case was submitted on the testimony 
onfile in the former case. ‘This testimony had 


been taken sul;ect to all legal objections. 


according to law. And it is ordered that the «. | 


f 


















_—_ SS tyr ee 








OF THE STATE OF LOUISIANA. 


* In the notarial act of sale, the plaintifis, who Eastern Dist. 


were the vendors, acknowledged «the receipt v~ - 
Apat & av. 


of the price, before the execution of the act— 


that the price had not been received before the 
execution of the act, but that the vendees gave 
the vendors a bill of exchange therefor soon 
after the execution of the act. Had therefore 
the counsel of the syndics insisted on it, this 
testimony could not have been received in the 


present case, because fraud is not alleged as it | 


was in the former, and the testimony is offered 


against the contents of the act which is forbid- 
den by the former code, 310 art. 242, and by 


the new, 2234. . 
Admitting the fact however, that payment 
was not made at the execution of the deed, the 


case shews that a bill of exchange was afier- 


wards received in payment, _ 

Millaudon, one of the plaintiffs’ witnesses? 
deposes he knew the draft was given in pay- 
ment for the lot, and the plaintiffs themselves 
in their original petition, in the former case, 
(the record of which is in evidence in the pre- 
sent,). expressly state they were prevailed on 
to receive the draft in payment of the lot. It 





Norte & at. 
The testimony of witnesses was taken to shew srspics. 


appears te us from the documents and. evi- | 
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ee -dence, that the price of the sale was to. be paid © 
mote ~-.— by a draft, that trusting in the honor of the. 


saat ran ““- vendees, the vendors acknowledged the receipg 


Noses & AL. 


synoice, Of the price in the act of sale, and shortly af* ~ 


ter received the draft, After this they could 
not have any privilege; for the payment of the 
price was consummated according to the im 
tention of the parties, and the form of the act 
shows the vendors had no idea of retaining a 


privilege. 


But if even the original intention of the par | 


ties had hot been that payment should be made 
by a draft, by receiving the draft in payment 
the vendors extinguished their original claim. 
See the case Ruma & al vs. Howe, vol, 2, 144. 


It is therefore ordered, adjudged, and de- 
creed, that the jadgment of the district court be 
affirmed with costs. 


Denis 10r the plaintiffs, Peirce & Entstis — 


for the defendants. 





CALDWELL vs. TOWNSEND & AL. 
Nothing caf ; 


be asigned Apprat from the court of the parish and 


as error ap- 

parent, ——_ city of New-Orleans, 

which de- 

pends on the 

facts of a-  Marrnews, J. delivered the opinion of the 
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do court; ‘This suit was commenced by attach- =e 
ies ' ment, in which Millaudon is made garnishee, —~-—~ 


and interrogated as to the possession of finds Carpwaut 




























Seni 


ot 
P belonging tothe defendant or being indebted = & at. 
d to him:' The answers to the interrogatories, 
¢ ‘by the garnishee, contain an absolute denial of 
\- any funds in his hands, and of being in any 
t manner indebted to the defendant.® The plain- 
A tiff, after the return of these answers, applied to 
| the court below for a commission to take testi- 
» | ~ mony in New York for the purpose of falsify- 
. fing the oath of the garnishee. The commis- 
. Sion was refused, and no bill of exceptions wag 
v taken to. the opinion ofthe court, in this re- 
spect, pronounced ; neither was it directly ap- 
pealed from as being an interlocutory decree 
which caused an important injury. The cause 
proceeded to final judgment, by which the 
parish court dismisséd the suit, on the ground . 
’ thatno property had been found to support the 
suit,and from this judgment the plaintiff ap- 
_ pealed. 
- The record does not exhibit a statement of 
facts or any thing thereto equivalent; nor 7o0es 
itcontainany bill of exceptions, To susply 
these deficiencies the appellant wishes to as-— 
sign as matter of error apparent on the fi.c2 of 
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- Eastern Dist the record ‘the opinion of the court by which 
2 the commission. to take testimony was refused, 
CarewE-l rrhig we think cannot be legally done. Ie 


has been repeatedly decreed by this court that 
nothing can be assigned as error apparent, 
which -depends on the facts of a case, and 
might have been supplied by evidence or ad- 
missions, Which cannot appear except by state- 
ment of facts, testimony taken down in writing, 
. or bill of exceptions, Now, in the present 


case, the garnishee may have offered to admit 


all the facts disclosed by the affidavit of the 


plaintiffas a basis for the commission denied} 3 


| 


but whether such offer was made or not, cani- 
not appear, on account of the imperfect state 
of the record. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court be 
affirmed with costs, 


Conrad § Grymes for the defendants, 





BEALE we DELANCY & AL. 


Appeal from the court of probates.of the 
” parish and city of New Orleans. 


Martin, J. delivered the opinion of the 
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| court, The plaintiff widow of Thos, Beale, tastem, Dist 


opposed the tableau of distribution filed by the —~-—~ 
Beate © 
curator of the estate of Thomas Beale, jr. son “ts. 


of her late-husband, in her own right, and as at. 





tutor of their minor children, claiming, as such, pomesion, 


tobe placed on the tableau for the sum of ore — 


$124,400, the amount of sundry notes-given ‘* notes 


null, as ree 


by the son to the father as the price of immove- gands drawer 


able and moveable property, purchased by the 
former from the latter, with a right of mort- 
gage, according to the terms of the sale. 

Her claim was opposed by the natural mo- 
ther and beneficiary heir of Thomas Beale, j jt 
and by the creditors of his estate, 

By consent of the defendants, the curator 
was discharged on giving to the plaintiff a bill 
ofsale for the property purchased by her at 
the vendue of the estate of ‘Thomas Beale, jr 
on her executing her notes for the price, with- 
out endorser, but giving a mortgagé according 
to law, the curator depositing said notes with 
the register of wills, and the right of the de- 
fendant Delancy as mother and beneficiary 
heir was recognized. 


By a subsequent agreement, the claims a- 
gainst the estate placed by the curator on the 


tableau, were admitted and recognized tobe 
Vor, VL N.S, 81 
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due, according to their respective order and * 
privilege. 


The court of probates declared the sale, for 


‘the consideration of which the notes, the a- 
mount of which is claimed, by the plaintiff, 


“were given, simulated and void, and conse- 


quently decreed the cancelling of the notes. 


_ It decreed the moneys, titles and effects of 


the estate, and all the property in nature, and 
the proceeds of so much as may have been le- 
gally disposed of, to be.sequestered and de- 
tained by the curator and register of wills, to 
be thereafter disposed of by the court, and res- 
yectively delivered as follows: 

Ist. The estate of Thomas Beale, jr. to the 


defendant Delancy, for liquidation and settle- _ 


ment, 

2d. The property attempted to be disposed 
of by the simulated sale, to the plaintiff, appli- 
cable, whenever separately prayed for, to the 
payment of the debts of Thomas Beale. 

It was further decreed, that the creditors of 


Thomas Beale, jr.should remain before the . 
court, in statu quo, as nonsuited, till other pro- — 


ceedings should take place for the settlement 
of the estates, and the creditors be respective- 
ly placed on new tableaux, From this judg- 
ment the plaintiff appealed. 


~ 
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We think the judge of probates did noterr ye ny 
in considering the sale from the father to the ~V~ 


sonassimulated. Thissalewasmadeatthe eve 
of .the father’s bankruptcy to an infant natural 
son, for a sum of upwards of $100,000, and 
consideration was received in the son’s notes: 
the father remained in possession till Ins death. 

The sale being set aside, it naturally follows, 
that the proceeds of the thing sold are not to 
be distributed, and the a. of the plain- 
tiff must be rejected. 

The disposition of the property which the 
court below has made, appears to us correct; 
the property of Beale, sen.is given to the plain- 
tiff, who was common in goods with him, and 
is tutrix of nis children; that of the son to his 
mother, acknowledged by all parties to be his 
beneficiary heir. 

The creditors of either must prosecute the 
heirs of their debtors respectively. | 


Itis therefore ordered, adjudged and de- 
creed, that the judgment of the court of pro- 
bates be affirmed, with costs. 


Grymes for the plaintiff, McCaleb for the 
defendants. 


BEALE 
vs. 
ELANCY & 
AL. 
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REARDON vs. ZACHARE. 


Appeat from the court of the first district. — 


Porter, J. delivered the opinion of the | 


court. ‘This is an action to recover the freight 
ofa certain quantity of fruit brought from the 
Havana to New Orleans. ‘The defendant is 
the consignee to whom it was delivered. The 
intervenor was the owner of the property. The 
demand of the plaintiff is contested on the 
ground of the cargo being injured through his 


fault and negligence. The intervenor asserts - 


he has sustained loss to a greater amount than 
the freight, and claims one thousand dollars 


_ . damages. 


day, that the cargo was on board, or ready to 


- The judge below was of opinion ae injury 
sustained by the. improper conduct of the 


plaintiff (who was captain of the. vessel) was 
equal at least to the freight, and gave judgment 
accordingly, The plaintiff appealed. And 
the intervenor has complained there was error 
in not allowing him a larger sum in damages: 

There issomecontradiction in the testimony 
in relation to the contract entered into between 


the parties. But it is clearly established that — 


the vessel was advertised to sail on.a particular 
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| ; be pat-on board, at or before the time of de- doy 08 , 
: / parture, that she did not sail for six. days af-§ —v™ si | 
ter—that fruit ifkept long on board is very nose 
liable to spoil;and that in this-instance it was 
so spoiled that a considerable portion of it was 
tb thrown overboard. 
The reasons given for the delaying the dei 
parture.of the vessel are, that on the Sunday 

on which she was to have sailed the weather - 

was clou‘ly and blew a fresh gale from the 
north, that on the three following days the rain 
fell in such. torrents the custom house was shut 
*| © wup,and that on Thursday a clearance could 

: not be obtained in consequence ofa new regu- 

lation making the captains of vessels responsi- 

ble for the duties.on goods they had imported. 

The principles of law which govern the 

case are clear and simple. Partiestoa mari- 
time contract, like all others, are subject to 
datnages if they refuse, or delay to perform 
their agreement, In this case it madeapartofthe 
contract that the ship should sail on a particus 
lar day if the weather permitted, and the non- 
compliance with the agreement renders the 
plaintiffresponsible in damages. The excuse 
set up by him cannot be admitted. It is not 


shewn the new regulations spoken of by the 


se 
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witness were made after the cargo was ship. 
ped, and that they were not in force: at the 
time it was announced the vessel would sail on 
a particular day. If they were it. was the 
plaintiff’s duty to establish the fact, for he had 
the affirmative of the issue, Jacobson’s Sea 


Laws, book 2, cap. 1, page 98. Bou‘ay Paty, 
Droit Commercial, vol, 2, sect. 7, 388 a 39%, 


The only difficulty in the case is whether 
the damage to the fruit was occasioned by thé 
delay in the vessel’s sailing at the appointed 
time. Onsuch a question it is almost impos 
sible to obtain positive evidence, but the weight 
of that given on the trial of this case inclines 
strongly to the belief that ifthe delay did not 
cause,” it increased the damage, and on*the 





6 


_ whole, we think the conclusion to which the © 


court below arrived is that which the testimo- 
ny sanctioned, 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


Peirce for the plaintiff, Relf for the defend- 
ant. 
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ee CLAMAGERAN vs. SACERDOTTE. a 
aad 

- Aprean from the court of the first district. “Canse re- 

manded on 


error in find- 


*Beswen, J. delivered the opinion of theing of the 
eourt. In this suit the plaintiff claims a con. a 
siderable sum from the defendant, and the. lat- 
aes ter demands in reconvention a large amount 
from the former. 'Two juries have passed on 
itin the court below. The first found-a ver- 
dict for the plaintiff for two hundred and thirty 
dollars seventy-seven cents, A new trial hav- 
ing been granted, the second found also in fa- 
vor of the plaintiff in the sum of fifteen hundred 
‘ and sixty dollars twenty-one cents, and the 

court below confirmed it and gave judgment 

accordingly. 'Thedefendant appealed. 

That verdict and judgmentare now admitted 
to have been erroneous, but the plaintiff insists 

. that he ought to recover from the defendant 
four hundred and four dollars, which is the 
’ sum really due him. 

The case is presented tous insuch a shape 
that we think the ends of justice require it should 
be remanded for a new trial. It is impossible 
for us as it now stands before us to say what 
the balance is or in whose favor. it preponde- 

rates, ~ 
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ag Itis therefore ordered, adjudged, and de. - ; 
-“—--— creed, that the judgment of the district court 
roe be annulled, avoided, and reversed, that the 
Bacennore. case be remanded for a new trial, and that the 


appellee pay the costs of this appeal. 


Cuvillier for the plaintiff, Seghers for the 
defendant. 





ABAT vs. TOURNILLON. 


Thenames Apprat from the court of the second district, 
of ri a 
endorsers 


need not be Porter, J. delivered the opinion of thecourt, 
set out in an 


oe u2 This is an action by the endorsee of a promis- 
maker. —_ sory note against the maker. There was judg:. 
ment of nonsuit against the plaintiff in the court 
below, and he appealed. 
That judgment has been sustained in this 
court on the following grounds. | 
Ist, The note produced in evidence was not 
that which was protested, as evidenced by the. 
endorsement in which there is a fatal discrep- 
‘ancy. 
2d. The note is made payable at a place 
other than the domicil of the maker, and no 
demand of .payment is proven at that place, 
I, The note which was given in evidence 
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was that protested. There is no variance be- 
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Eastern Dist. 


April, 1828, 


tween that set out in the petition, and that an- ——~— - 


nexed.to the protest, except in there being se- 
veral endorsers on it at the time it was disho- 
noured, which do not appear on the note when 
it was read on.the trial. But this cireumstaace 
is easily accounted for by the practice of par- 
ties erasing their names from a bill as they 
take it up. And if the objection -here made 
was correct, the consequence would be, that 
no protest could beread inevidence where such 
~ aright had been exercised. ‘The name of the 
endorsers make no part of the bill unless they 
are necessary to trace a title to it in the plaim- 
uff, ‘Those which are subsequent to him need 
not beset out, . 

The protest shews that demand. was made 
at the place at which the note was made paya- 
ble, and wecannot see on what ground the pro- 
test can be considered as evidence of demand 
of payment, and not evidence of that demand 
being made at the place set forth in the instru- 
ment, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 


annulled, avoided and reversed; andit is fur- 


Vou. VI, N.S. 82 


AgaT 
v8. 
TouRNIE- 

LON. 
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Stern Dit ther ordered, adjudged and decreed, that the 
Leen ae / plaintiff de recover of the defendant the sum. 
= of two thousand seven hundred and fourteen 

Fourmtt- Z E wil a a ; 
vor. dollars sixty-six cents, with interest at five per 
cent. from the 13th December, 1824, ane 


with costs in both courts. 





Porter for the plaintiff. : 





POYDRAS v3. HIRIART. 


Acopyot AppEAtL from the court of the fourth district 
a ee 
n t made ° ee 
the or Porter, J. delivered the opinion of the 
cer, no 
sufice in ancourt, This isan hypothecary action in which. | 
action a- 


gainst a third the plaintiff prays for an order of seizure and 
der the ;old sale of a certain slave, described in his peti. 
tion, on which he claims a right of mortgage 
and seeks to enforce it on the property in the 


hands of the defendant, a third possessor — 


ii 
| 
| 
i 
i 
i 


Fs pe eee 
t 


against the plaintiff, from which he appealed, 
o The proceedings in the case were com | 
_menced under the government of the late Civil 
Code, and have been conducted in reference 
to the rules therein prescribed in relation to 


a plaintiff who desires to have mortgaged pro- 


* 


| 
| 
| 
| 





The court below gave judgment of non suit . 


actions of this kind. According to theseruley 
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perty. seized in the hands of a third,possessor, UasternDist. 


April, 1928. 


must produce a copy in due form of the act of —— 


mortgage and.a judgment against the princi- 
pal debtor. See O. Code, page 460, art. 43° 

In the present suit the plaintiff produces a 
‘record of the proceedings and judgment, by 
him obtained against the principal debtor, and 
amongst these proceedings is found a copy 
of the instrument of mortgage as transcribed 
by the clerk of the court before which said 
proceedings were carried on. This is clearly 


not a copy in due form as required by the. 


code, Itis only the copy of a copy, and con- 
sequently not directly certified by the officer 
intrusted to keep the register of mortgages. 
But to supply this defect, the cuunsel for 
the appellant insists on the intervention of the 
present defendant, in the suit commenced and 
carried onagainst the principal debtor. Theob- 
ject and the sole object of that intervention as 
shewn by the record.of the proceedings which 
took place in the case, was to obtain, relief by 
the intervening party against a sequestration’ 
by virtue of which his slave had- been seized. 
We believe it to be a circumstance which does 
not change his situation from that of an ordina- 
ry third possessor of mortgaged property, The 


Peypras 
vs. 
Hraiart. 
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—-— ducing a copy of the mortgage in due forms 
ak and the judge. oaeental aeaer ae 


RT. 
suiting him, ne 


= 


It is therefore ordered, adjudged, and ‘%. 
creed, that the judgment of the district court 
be affirmed with costs. 





AVART vs. HIS CREDITORS. 


Creditors APPEAL from the court of the first district, 


| the tableau ‘Martruews, J. delivered the opinion ofthe 
tome previous COUrt Itappears by the record of this case 


4 to the Jods that a tableau of distribution of a part of the 
Seinnicoed. fonds arising from the sale of the irisolvent’s 
estate, was filed by the’syndics on the 20th of 

December, 1825, which, after some amend. 

ments, was homologated by order of the court 

on the 6th of Jaiiuary, 1826. “But this order: 

or decree was not signed by the judge urftil 

the 9th of July, 1827- On the 14th of April | 

of the year last mentioned, the counsel for the 

syndics filed ar additional tableau, by which 

it‘appears that ‘a distribution of funds which 

- . came into their hands subsequent to the first 
dividend, was about to be made amongst the 


t 
i 

i 
i. 
' 

\ 
if 


; 
i ) 
ia 


East Easter Dit plaintiff fajled to make out his case}by not pros , 
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~ enéditors, and.so the homologation, of thisse- Pate Da 
cond tableau, Michaud, the,appellant,- as one —~-— 


Avart? 


ofthem, made opposition, purportingto beba- “yy” 
sed onseveral and various grounds, having re+ “rons. 
lation to matters coutained in both tableaus, 
the most important of which is the privilege 
and preference allowed to Delasize, one of 
the syndics as an hypothecary creditor, in 
which situation he is placed on each tableau. 
‘The appellant was present by the counsel 
who now represents him at the filing and -ho- 
mologation of the first tableau, caused it to be 
amended, and made no opposition. 
_ The appellees contend that as the opposing 
creditor made no objection to the manner of 
distribution within the ten days allowed by the 
act of 1817,.but on the contrary assisted in its 
homologation, his opposition cannot now be 
permitted, on. account of being too late in 
term, and waived by his pgéget 
decree was made for recording. 1e tableau. - 
On the part of the appellant it is contended 
that the order of homologation is nothing more 
than an. interlocutory decree, and. does: not 
form res judicata, But should it be consid- 
ered in the light of a final judgment his oppo- 
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sition was filed in time, being before — 
‘signed said judgment. 

_ It is somewhat doubtful water vob de 

crees partake more of the nature of -interlocus 

tory orders or final judgments. Weare how- 
ever inclined to the belief that so far‘as they 
settle the rank and: privilege of creditors they 
ought tobe held as final ; and cannot be consid- 
ered. as having the force of res judicata, until’ 
they have the sanction of the judge’s signature. 

In relation to the right and privilege of ap- 
peal, the principle, that judgments rendered 
by the courts. of the first instance are not abs 
solutely final until they are signed, has - been 
settled by many decisions of the supreme ~ 
court, and we have not been able to discover 
any thing in our new codes which militates 
against the doctrine thus established. It is be. 
lieved that a motion for a new trial would be 
in time beforea jadgment was signed, although 
a longer period-should have elapsed than that 
within which it ought to have been completed 
by the judge’s signature. | 

The ten days prescribed by the act of 181%; 
within which creditors are bound to make op- - 
position, is analogous to the time given to 
defendants to file their anawers in ordinary 
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 ‘puits, which they may i before judgment by Eastern Dist. 


April, 1828. 
- default, although .a greater period may have “~~ 
passed than the law allows, aaa 


sag CREDI- 


Weare of opinion that the grounds of op- * rors. 
position stated by the opposing creditor are 
sufficient to require a reconsideration of the 
tableau of distribution filed by the syndics, and: 
| that said opposition has been made at a time 

when it may be legally tolerated. . 


ee ae 


‘It is therefore ordered, adjudged, -and de- 
creed, that the judgment of the ‘district court 
be avoided, reversed, and annulled, and tha; 
the case be remanded, with instructions to 
said court to proceed to hear and determine * 
on the opposition made by the appellant; and 
that the appellee pay costs. 


Seghers for the plaintiff, De Armas for the 
defendants. 





The vendee . 
i of a partner-- 
7” ship stock & 
LEEDS vs. HOLMES. -. credits, can- 
> Pog — 
of the - 
Aprea. from the court of the first district. ne". (vee 
or 
. ' ee charges a- 
Porter, J. delivered. the opinion of he sins that 
partner on 


court, The plaintiff purchased by two sepa-jr° oe 


rate acts of sale, all the right, title, and inter-"™?' 
est of C. C. Whitman & Co. to the Orleans 
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“astern Dist. we and all. their right, title, interest and 
April, 1828 
—z_. claim to the debts due to said firm. _ i 

Lexps —_ On the books of that firm there appeared a 

ours debt due by one of the partners, Holmes, from 
whom the plaintiffhad purchased. This debt 
the plaintiff contends, he bought with the oth- 
ers due to the partnership, and is entitled by 
the terms of the sale made him, to demand and 
receive the amount of it from the defendant, 

It is difficult to believe thatthe debts due by 
the individual members of the ‘firm, entered 
into the consideration of the contract. In any~ 
event, the plaintiff could only recover two- 
thirds of it, for Holmes, who is now sued, was 
one of the partners: one third of it was his, and 
he could-not sell a debt due by himself. 

But the case nced not, and cannot be, con- 
sidered on that ground. The vendors could 
transfer no greater right than they had them- 
selves, That right, as between each other, 
was restricted to any balance that might be 
due on a general settlement of the partnership 
accounts, No particulardebt due by one of - 

“the partners on the books could beselected and 
made the basis of a uit: they could not ‘give 

. the plaintiff a right they did not possess them- 


gelves., 
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It is therefore ordered, adjudged, and de- — = 
creed, ‘ that the judgment of the district court ~-v~ 
be affirmed with costs, : 
‘Carleton and Lockett for the plaintiff; Mer- 
cier and Buchanan for the defendant, . 



























- 
MARMICHE vs. COMMAGERE & AL, 


~ Appeax from the parish court of the parish An iaterven- 


ing party has 


and city of New-Orleans, not the nght 


of opening. 
A bankrupt’s 


Martin, J: delivered the opinion of the Pooks are ev- 
court, ‘The plaintiff states he sold a quantity ere . 
of coffee to the defendants, for which he took 
their note; that before its maturity they stop- 
ped payment, and the coffee is in the hands of 
Ducayet & Domingon, in whose stores the de-_ 
fendants placed it, to be sold at ‘auction, for 
their, the defendant’s account; the coffee was - 
sequestered and bonded by “Ducayet & Do- 
mingon, who intervened, claiming the coffee ag 
their own, alleging that they had bought, and 
bona fide paid for it. 

There was a verdict and judgment for the 
plaintiff, and the intervening party appealed. 

His counsel has drawn our attention toa 
bill of exceptions taken by him to the opinion 
Vom VIN. 8. 83 | 
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Enter Dit of the parish judge, whe denied him the right 
—-~--/ of opening the case, which was claimed under 


MARMICHE 


oe. the Code of Practice, art..389, 393, on. th¢. 
nz & 41. ground that the intervening party is, in ag 
article, declared to be a plaintiff : 

It doesnot appear to us that the parish court 
erred, Itis notuncommon that thereshould be 
more than one’ party plaintiff in a case. In 
some all are plaintiffs and defendants, as in the | 
case of an opposition to a tableau of dis. 
tribution. All, then, cannot open the case, and » 
the opening belongs to him who is emphati¢al- 

- Jy the plaintiff, i.e. he who instituted the suit, 

Areceiptof the insolvents for the price ef - 
the coffee having been read in evidence, nob 

4 withstanding theobjectionof theplaintiff, he, the 

i * . _ better to disprove the contents of the receipt, 
offered the books of the insolvents, the intro! © 
duction of which was objected to by the inter” 
vening party, and the plaintiff offered to admit 
in evidence the books of the intervening party, _ 

Phe court admitted the insolvents’ books in 
evidence, and the counsel for the ‘intervening, 
party took a bill of exceptions. 

We think the judge a quo did not err. The — 
fairness of the purchase by the intervening par- 

-ty was at issue: it could not be fraudulent ia 
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ae the wendee, whiloss it wasiin the vendor, Fraud tetembit, 
. A in the latter ‘was therefore to be proven; and ——-—— _ 
% for this purpose his books were evidence, al- — 
| though theycould efford no legal proof of frand —" 
; in' the vendee. 
. _ + Qn the merits we think the verdict ought 
a not fo'be annulled. 7 
e It is therefore ordered, adjudged and de- 
i creed, thatthe judgment of the parish court be 
a affirmed with costs. i 
- ' Canon for the nee meee for the de- 
; fendant. 
of - 
RAGUET’S HEIRS vs. BARRON. _ 
9, Arpeat from the court of probates of en 
o! parish and.city of New Orleans, | existing Low, 
e ~ Porter, J. delivered the opinion of the memberot a 
" court, The defendant purchased immoveable ™ 
¥ a property at the sale of the estate of the ances- 
ia tor of the plaintiffs. ‘The term of the salewere 
8. one and two years credit in notes satisfactorily 
indorsed, with 1 em mortgage until final pay: 
ie ment. 
. ‘Having failed to eee withhis agreemen | 


@ rule was taken on him to shew cause why he 


ee 


; 
f 
Ae 
i 
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— Eastern Dis. should not be compelled toperfortn it,fo which — 
“ov he answered, that the family meeting,in virtue ~ 


-Raaver 


‘ Sanam: 
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of whose deliberations. the property had been 
directed to be sold, was composed of relations _ 
who had an interest in the matter on. which - 
they decided; that the sale was, consequently, 
made without the legal formalities, and the tie 
tle to the respondent defective. 

The court confirmed by its decree the cor- 
rectness of the defence, and the plaintiffs ap- 
pealed. = bs a 
Before noticing the merits, an objectionmade 
by the plaintiffs mustbe disposed of ‘They con- 
tend the court of probates had no jurisdiction 
of the matter ; that it was through error they 
went there; and, that the defect being one ra- . 
tione materia, consent cannot cure it, = a 

We think the plaintiffs were right in their " 
first opinion on this subject, and wrong in-their 
second. The courtof probates has jurisdic- . 


tion to compel purchasers to make their. con- 


tract complete by affixing their signatures and 
giving theirnote. The plaintiffs have argued | 
this point asif the defendant had accepted the 
title, given his obligations, and that this was an 
action to enforee their payment, when the ap- - 
plication is merely to make the contract, which 
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_ qvasinchoate by the bidding, complete by exe- ong | 
cuting the. writings necessary to render it.so—* “~~ 


Aye 


.The court having power to order the sale, 

has, as a necessary incident, the power to 
make these sales ina legal manner, 
» ‘The family meeting was composed, in, par? 
of co-heirs.of the minor; and it is contended, 
that as they were joint proprietors fvith her, 
they.could not legally deliberate and decide on 
the propriety of selling the property. 

This case arose previous to-the late act of . 
the legislature on this subject, and must be de- 
cided by the law asit then stood. 

That: law contained no. positive provision 
which excluded the nearest relations who are 
joint owners with the minor. But the appel- 
Jee contends there exists one in the reason of 
the thing; that those who have an interest in 
the property canpot be impartial judges of the 
propriety of selling it, because their opinion 
must be more or less.influenced by the consid- @' 
eration of the effect the sale will have. on their 

own interests. 

We were struck on the argument with the 
force of the objection, but our reflections since, 
have much weakened the influence we were 

at first disposed to give it The law having 


Binnows 








;. 
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——-— hot be compelled to remain owners’ in com 
* “ mon itfollows they carmot be influenced by the 
" desire to retard or hasten the partition, for diéy 
have no power over it. In the manner 7h 
which the partition should be made theyseem | 
to be equally without an avderse interest to the =} 
minor, for if that property is to be divided ih 
kind, whatéver influence the division may 
have on a portion of the property partaken it 
will have on the other, more particularly as 
the lots must be drawn for, and chance decides 
to which of the heirs each lot must fall. If on 
the contrary itis to be sold together, all would 
share alike in the profit or the loss arising from 
the sale. There is then no conceivable interest 
inthcheirs of fullagepiving false and pernicious 
advice except that suggested by counsel in the 
written argument, that being owners in part, 
heymight be anxiousto sell becausethey could 
@ buytomore advantage than strangers, who 
would be obliged to furnish the whole price of 
the property, while they would only have to 
pay. that portion of which they were not own-_ 
ers, ~ But the interest isso remote and uncer- 
tain, where the sale is to be made on credit, 
that we cannot, on that ground, pronounce the 
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aut the co-heirs to form a fol Se 


meeting. 
The late act of the legislature, excluding 


_ petsons such as those who formed the family 
meeting in this instance, strengthens this con- 
‘clusion, If the law, previous to its passage, 
was as it is contended by the appellee, the act 
was vain and unnecessary. It is true that the 
introduction of a provision by statute in this 
country, is not, as has been properly urged, 
conclusive evidence that thelaw, previousto the 
enactment, was otherwise, but in doubtful ca- 
ges it creates a presumption it was so, and the 
weight which properly belongs to the pre- 
sumption, cannot be disregarded by a court 
of justice. : 


It is therefore ordered, adjudged, and de- 
creed that the judgment of the district court be 
annulled, avoided and reversed: And it is 
further ordered, adjudged, and decreed, that 
the defendant do, within ten days from the ren- 


dition of this judgment, comply with the con-. 


tract entered into by him in bidding for the 
property at the sale of the estate of the ances- 


tors of the plaintiffs, or, that in default thereof, 


a writ of destringas issue to compel him there- 


“Recs 
Banna | 
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Eastern Dist. 105 and itis farther ordered, that he pay Costs 
ru, 2 

——— in both courts. . 

‘ Racuet : 

Bannon. 


Seghers for the plaintiffs ,Pterce for the des 
fendant. 








